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The right to have a judge disqualified may generally be waived. 


The right to have a judge disqualified may generally be waived.! Thus, a defendant in a criminal case may waive the right 
to have a judge disqualified” for whatever reason the defendant may have.” A finding of waiver depends upon the facts and 


circumstances present in each particular case.“ 


The determination of whether or not the disqualification of a judge can be waived rests largely on the language of the 
constitutional and statutory provisions involved or on the nature of the disqualification.’ In this regard, the objection to a 


disqualified judge may be waived if the act of the disqualified judge is considered as being voidable rather than absolutely void. 
Waiver of a judge's disqualification may also be permitted where there is no absolute constitutional or statutory prohibition 
against a disqualified judge sitting in the case or where the constitution or a statute permits such a judge to sit with the consent 


of the parties.’ 


On the other hand, some appearances of impropriety are so compelling that they can never be waived or deemed harmless.® 
For instance, there can be no waiver of the right to disqualify a judge if the disqualification is based on an absolute prohibition 
in the constitution or in a statute or court rule against a disqualified judge sitting in the case” since such prohibition affects the 


jurisdiction of the court. Any judgment rendered by such a judge is void, without effect, and subject to collateral attack, |! 
Also, there can be no waiver of the disqualification of a judge if the acts of the disqualified judge are absolutely void or without 


jurisdiction. 1? 
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If a party takes action constituting the waiver of the right to peremptorily disqualify a judge in an original action, and a refiled 


suit is found to be a continuation of the original action, then the waiver from the original action extends to the later action. 


Opportunity for waiver. 


Before a party can be said to have waived the right to have a judge disqualified, the party must first have had an opportunity 


to exercise it. 14 Thus, there is no waiver of the right to have a judge disqualified where the petitioner does not know who the 


trial judge is to be in time to comply with waiver procedures. l9 


Necessity of writing. 


Generally, a waiver need not be in writing. !6 
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Retired judge 
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